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Beyond -the Prenup 
R~milie:: .hcr.easingJy XI~I'FZ 
IPl Z t x s  t s  t c s  .Pi*ofec t Assets, 
h~Jzei-ifu~~z.ces Fronz Ex -Spouses 

EIIUUIP FIUI~HLIE~ and individuals are 
increasingly loolting beyui~ i l  prenuptial 
;agreeme~lls to sllielcl pi*uperty from fu- 

ure rlivorce claims. 
The maill goal i s  to make srlre ioheritances, 

uld r ~ l l ~ e r  assets acc~inli~lated before marriage, 
rre kept separate from inarital property, w11icl1 a 
udge call divry up if a couple rlivorces. 

Protecting wealth horn the financial ravages 
~f divorce has long l~een a key concern of lami- 
ies, ~ v h o  often enlist lawyers to drafl a detailed 
irenlip spelling out what's his and hers  before tlie 
veilding i~lvitations are sent out. 

BIIL weall11 lriariagers a%-e iucreasingly trying 
rlher sirategies-especially the creative use of 
rrals, ivhich can he effective irl sheltering asscts a 
:pause has eamerl hefororc the marriage t ~ r  will in- 
herit. Using aaltil)le, pwinarital asset-grubetion 
e d u l i q ~ ~ e a ,  iocludi~ig tnrsts and prenups, call also 
le Ilelpful if one of the strategies falls through. And 
linee c I i ~ r c e  judges have wide discretiui~ in carv- 
og up property, that's always a danger. 

Legal advisers say parennts of 
p l o ~ p ~ c l i v e  brides and gronins uf- 
ten show the most Interest io  pre- 
marital tiusts, because they 
don't want lo see rainily wealth 
clissipale llecause of divorce. 
Painilies have also growrl more 
comfortable ill recent years wlth 
using trrrsts for tax p l a n n ~ l g  aild 
asset-protectiun pulposes. Also, 
a flowing i~ulrtber of slates bave 

Bay l ~ g j  Pratoctiow 
~dv~se!Fs are inmeaslngly 

r~cornmending alternatives to 
pmnupiial agreements to protect 

. assots In case of divorce. 

ve Tr~lsts can help slaleld 
pnynriiul assat$ ot 

' ~~~herifances from spouses 

miitd-n~rmbingly coinplea, zuch 
as con~hining offsl~m~+e fanlily lilrl- 
itetl parlnersliips, which a r c  popu- 
l a r  eslate-lilarining tods for ram- 
ily businesses, with ofisl~ore as- 
set- l~mtec tion trusts, located in 
places wit11 special laws that 
~nalre 11 t o ~ ~ g t ~  for U.S. creclilors 
to reuch trrist assets. 

The cost of setling rl[l these 
more-eo~npllcated offshore plans 

l u o s e ~ ~ e d  illeil. trust laws to allow 2 ~ l ~ l i , < ~  a Ilanup, creanng ranges frum abu~rt  $45,000 to 
trusls to last longer and be better premarital tmnrsts can be done $125,00U, says CIlicago lawyer 
shielderl from creditors. wldlolltttle f y t l t b  spultss~s Thomas J. H~aodler, who says 11e 

A chief attraction of premari- ,,,,,,c has set  up such structlrres for a 
tal trusis, lawpew say, is Ihe fact growing nulnber of his weaIll~y 
that they can be set up without 1: Preniarltal trusts mag be less clients. On top of t h ~ t  are Amin-  
the future spouse's Ir~owledge, efkthtue In shieldlne wealth islrntion a~icl a c c o u ~ t l n g  fecs that 
Many wealthy i~~div idua l s  clioose actluired durng marriage. can  i url several thollsand dollars 
to forgo a preilup altogether, tot' 

!I 
anuua ll y, and assct-mma gemeiIt 

fear that it will dim the ardor of Th-aafet strategy 1s to use fees of allnut 1% on Ihe assets 
roinance-and for them a pretnar- hoL tnrsts Q~ PrnnkJps. placed in t ~ u s t .  
ital lrllst is a goorl dlternative, A ~lo~nes t l c  t ~ r ~ s t  can cost Iess- 
says Mar10 hfata, a lawyer will) Canley & Hanger t ) ~ ~ i c a l l y  about $5,000 to  510.001) ill attolney's fees, 
i n  Dallas. He says the mnjunly of preilups he depenr l i~~g  on the roiilplesity uf Ihe arrnne;eo~ent, 
rlrnfls for clienls are never eveu slgned. "They plus annual Iees. The cosl of a prenrlp varies 
never take it oul of the envelope," lle says. "They widely, d e p e ~ t d i ~ i g  on tlie type of asscis iuvolved 
clldn't have the guts." and lhe exteitt 01 negotlalions. A simple aglee- 

Pren la~ i ta l  asseCprotection iactics can be as lnenr starts at about $1,1100, b ~ r t  prerllll~s invol~illg. 
simple as scrupulously ~natntaining separate cumplicoled family bus~ncsses anrl ~r ia l t i p le  rea- 
bank and securities scco111kls. They cau illso be Please 2 7 1 ~ 1  fo P!~ge D2, L'oh~~raz I 

Beyond the Prenup: Using Trusts to Safkg~~ard Assets 
Co'orlttnued Fvvl~n Pap Dl  

1e11ces can end up costiug tens ol thou- 
-ands of doHars in lawyers' atid ap- 
~raisers' fees. 

Of course, no strategy to prnlect pimp- 
!rtg from divorce is bul le~roof .  Dl- 
,orce and trust laws vary ~narlredly by 
:tate, a particular problc~n as farnilles 
noire or niaintal~l dltfereot residences. 
Ybat's more, family court fudges often 
lave wide latitude ill dividing up rnari- 
al properly. For illstauce, oue spouse's 
rust holdil~gs could Illfluerice a judge 
o award Inore sunliort or a rreeter . . . . . . . . . . 

;hare of assets to i;e other S ~ & S C ,  In 
Lome eases, a judge also could tap trust 
Issets for afimo~lp payments. 

Belts and Suspenders' Approach 
The safest bet, say advisers, is to 

:ombine asset-protection structrtres 
qitl~ prenuptial agreements-wllnt law- 
lers call the "belts and suspenders" 
ipproach. Wl~ile trirsts nluy sliield pre- 
narital assets or money tliat comes 
ronl a spouse's parents or grandpar- 
!111s, they may Ile less eflective in dlv- 
lyiilg up property earned or acquired 
luring marriage. ~ r e n u p s ,  In turn ,  
;pel1 out exactly how assets, especially 
ubat's olllaii~ed after niarriage, sl~ould 
le  divided ill case-ol divorce or dealll. 

They also have the advantage of pm- 
inoliilg open discussion aillong couples 
about fil~ttnces. Bul prenups might not 
hold up in court it drafted improperly 
or if the cuuple's circir~nstances change 
grcatly after lleing signed. 

Premarit,al pluming lnciics vary de- 
pending OII whetller the assets ill  ques- 
tion were generated l)y the bride or 
groom or their parcnts. II it's tlle par- 
ents that are wealthy, advisers recom- 
mead that they leave gifts or inherit- 
a i m s  to their chlldre~l in trust. rather 
than outripllt. In general, inherited 
prnperty a i d  gilts, eve11 those received 
during marriage, are considered out of 
the mnritul estate, but incon~e and ap- 
preciation may not always be. 

Whev parents transfer family 
wealth inlo trusts, that property is seg- 
regnted into i t s  own buclcet, clearly out- 
Iilllng what's inherited or give11 aild 
what's 11ol. By contrast, says Ncw Yorlr 
lawyer Arlene Dubio, a gift or lnherit- 
a w e  deposited illto a balllc account 
runs the risk of being subject to divl- 
sioli at divorce, if il's comrniugled with 
nlarital assets si~ch as a joint tax re- 
ful~d or even a paycl~ecl(. 

Steven Oshins, a Las Vegas trust 
Iawyeu, reco~nme~~cls that clients' par- 
ents set rlp ctiscretiooarg trl~sts for the 

bride's or groom's benefit. In such 
Lrusts, an indepe~~dellt trustee has the 
power to decide when auy distributions 
are made, rather than havinglhe trust 
automatically disburse assets when 
sl~ildren reach certain ages. Because 
the trust, rather than the heir, legally 
I~olds the inheritance, the windfall can 
be hard lor divorcing spouses to reach. 

"As Iong as the trust is hilly discre- 
tionary, the spouse enunot access It," 
says MY. Osllills. Parents call even Set 
up these trusts niter their cllildren are 
married. 

Foreign ~sset-~~~ntectton Trusts 
11 the bride or groaooln hss earned 

signitica~~t wealth before ~unrriage, 
some advisers suggest the use of do- 
nlestie or foreign-asset-protection 
trusts. These trusts, which are irrevo- 
cable, are set up and funded by Ule 
sporifie, rather than a third party, such 
as parents or grandparents. If set up 
properly-before marriage Is safesl- 
the (rust could be kept out of ihe ~nar i - ,  
tal estate. 

Most asset-protection trt~sts are lo- ' 
cated offshore, i n  locales like the Coolr 
Islands and Nevis, wl~iel~ have laws 
that piolect trusts from U.S. cretlitor 
claims. But HOW severaJ states, sucl~ as 

Alaska, Delaware, Rhode Island, Ne- 
vada, Utah and, as ot this year, South 
Dalrota, pernili these trtlsts for hot11 
residents aud nonresideuts. 

Still, these rlomestic asset-protec- 
tlon trusts are controversial, because 
they're still largcly unteslerl In court, 
especially if the beneficiary lives ill a 
stale that doesn't allow them. This 
year's federal banlrruptcy law also 
lnalres these [rusts less viable ns a rvay 
to sllield assets from creditors in balllr- 
ruplcy situations. 

111 all, it's safest to set up all asset- 
protection trust before the trip dowli 
the altar. After the vows, squirrelil~g 
'away jolut p~*operty without tile other 
spouse's conse~lt might be considered a 
fraudulent tro~lsfer In divorce litiga- 
tion, spouses often hire forensic accoun- 
!ants andother detectives to hunt  down 
the other patty's Iliriden assets. 

7 "Plallning wllen people are already 
lliarried that has tile ylfect of dividing 
assets wilhout the other spouse's con- 
sent is immoral, i l l e ~ ~ l ,  wrong and 11lal- 
practice," says .lay D. Adkisson, a law- 
yer and autl~or of a receht book on 
nsset protection. Yet illally people show 
up for asset-protectio~~ advice whel~ it's 
loo late and they are already ill the 
~llirlst of n dlirol.ce. 
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