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Bey@nd the Preﬂup

femilies Increasingly Turn
To Trusts to Proteet Assets,
Inheritances From Ex-Spouses

By BAcHEL EMpia SILVERMAN

EALTHY FAMILIES and individuals are
%/%( increasingly looking beyond prenuptial

sgreerients to shield property from tu-
ure (ivorce claims,

The main goal is to make sure inheritances,
wiid other assets aceumulated before marriage,
we kept separate {rom marital property, which a
udge can divvy up if a couple divorces.

Protecting wealth [rom the finaneial ravages
it divoree has long been 2 key concern of fami-
ies, who often enlist lawyers to drafl 2 detailed
wenip speliing out what's his and hers before fhe
vedding invitaticns are sent out.

Bul wealih manageis are increasingly trying
dher strategies—especially the creative use of
rusts, which can be effective in sheltering assets a
mause has earned belore the marriage or will in-
writ. Using multiple, premarital asset-protection
echniques, including trusts and prenups, can also
e helpiul if one of the strategies falls through. And

iince divorce judges hiave wide discretion in cary-

ng up property, that's always a danger.

© ten show the mosi interest in pre-

- Legal dd‘ﬂSElS say parents of
progpeciive brides and grooms of-

marital trusts, because they
don’t want o see [amily wealth
dissipale hecause of divoree,
Families have zlso grown more
comfortable in recent yvears with
using trusts for tax planning aond
asset-protectisn purposes, Also,
a growing number of slales have
Iemsened their trust laws to allow
trusis to last longer aud be better
shielded from creditors,

A chief attraction of premari-
tal trusis, lawyers say, is the fact
that they can he set np without
the futnre spouse’s Inowledge,
Many wealthy individuals choose
to forgo a prenup aliogether, for
{ear that it will dimn the ardar of
romance—and for them a premar-
ital trust is a good alternative,
says Mario Mata, a lawyer with Caniey & Hahger
in Dailas, He says the majorily of prenups he
drafis for clienis are never eveu signed. “They
never take it oul of the envelope,” he says. “They
didn’t have the guts.”

Premaritat asset-protection lactics can he ag
simple as scrupwiously maintaining sepatate
bank and securities aceomnis. They czn ulso be

cmlsnnt.

- ly! gPa'@”actmn '

Adviders-are 1ncreasmgly. .
rgenmmignding aliermatives to
renupt!al ag{eements to protect .
) e.uf ch'uarce )

E?TIIIStS ran help sl:leln!
« - - premarital assets or.
" inhetifances fiom spouses. -
Unlike:a peeriup, creating -
-7 remarital trusts.can be done
without the iuiure spnuse L

Premarital trusts may be Iess._ '
"o effective in shielding wealth. -~
L acqmred dunng mamage

The safest strateg,y 5 to use
huth tmsts and premlps :

mind-numbingly complex, such
as combining offshore family M-
ited partnerships, which are popu-
lar estate-planning tools for fam-
ily businesses, with offshore as-
set-protection trusts, located in
places with special laws that
make it tough for U.5. creditors
io reach trust asseis.

The cost of setting up these
more-complicated offshore plans
rangas from  about $45,000 to
$125,000, says Chicago lawyer
Thomas J. Handler, who says he
has set vp such strocires for a
growing number of his wealthy
clients. On top of that are admin-
istration and accounting fees that
can yun several thonsand dollars
annually, and assct-management
fees of abnut 1% on the assets
paced in trust.

: A domestic trust ¢an cost less—
typically about $5,000 1o 310,000 in attormey’s fees,
depending on the complexity of the arrangement,
plus annual fees. The cosl of & prenup varies
widely, depending on the type of assets involved
and the extent of negotiniions. A simple agree-
ment starts at about §1,000, but prenups involving
complicated family businesses and multiple resi-
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lences can end up costiug tens of thou-
ands of dolars in lawyers' and ap-
iraisers’ fees.

0f contse, no strategy to protect prop-
iy from divorce is bullefproof. Di-
nree and trust laws vary markedly by
tate, a partiewlar problem as familles
nove or muaintzin different residences.
¥hat's more, family court fudges often
rave wide latitude in dividing up mari-
at properiy. For instance, cne spouse’s
rust haldings could influence 4 judge
o award move support or a greater
hare of assets te the other speusa, In
oma eases, a judge ulso could tap trust
1ssets for atimony payments.

Belts and Slispenders’ Approach

The safest bet, say advisers. is o
ambine asset-protection  siructwres
¥ith preituptizl agreements—what law-
seeg call the “belts and suspenders”
pproach. While trusts may shield pre-
narital assets or money that comes
‘rom a spouse’s parents or grandpal-
mnis, they may he less effective in div-
tying up property earned or acquired
luring -marriage. Prenups, in tuim,
ipell out exactly how dssets, espectally
¥llat’s oblaloed after marriage, should
1 divided in case-of divorce or dealli.

They alse have the advantage of pro-
moling open discussion &mong couples
about finanees. Bul prenups inight not
hold up in court if drafted improperly
or if the couple's elreumstances change
greatly after being signed,
Premarital pianning lactics vary de-
pending on whether the assets in ques-
tion wera generated by the hride or
groom or thelr parents. If it's the par-
ents that are wealthy, advisers recom-
med that they leave gifts or inherit-
ances fo their children in trust, rather
than owtright. In general, inherited
property and gitts, even those received

durtng tnarriage, are considered out of -

the marital estate, but income and ap-
preciation may uot always be.

When parests transfer family
wealth inlo trusts, that property is seg-
regated into its own bucket, clearly out-
lining what's inherited or given and
what's not. By contrast, says New York
lawyer Arlene Dubio, a gift or ioherit-
ance deposited inte a bank account
runs the risk of being subject.to divi-
sion at divorce, if 1's commingled with
marital assets such as a joint tax re-
fund or even a paycheck.

Steven Oshinz, a Las Vegas trust
lawyer, reconmends that clients’ par-
ents set up discretionary trusts for the

bride’s or groom's benefit. In such
Lrusts, an independent {rustee has the
power to decide when any distributions
are made, rather than having the trust
automatically disburse assets when
children reach certain ages, Because
the trust, rather than the heir, legally
holds the inheritance, the windfalt can
be hard for divorcing spouses to reach.

“As fong as the Wwust is mily discre-
tionary, the spouse cannot access 4"
says Mr. Oshins. Parents can even set
up these trusts after their children are
martied.

Foreign Asset-Protecton Trusts

If the bride or groom has earned
significant wealtlr before marriage,
soine advisers suggest the use of do-
mestic  or  foveign-asset-protection
trusts. These irusts, which are irrevo-
cable, are set up and funded by the
spouae, rather than a third party, such
a5 parents or grandparents. If set up
properly—before marriage s safesi—-
the trust could be kept out of (e mari-
tal estate. '

Wiost asset-protection trusls are o~
cated offshove, in locales like the Cool
Istands and Mevis, which have laws
that prolect trusts frem (L3, creditor
claims, But now several states, such as

Alaska, Delaware, Bhode Island, Ne-
vada, Utah and, as of this year, South
Dalkota, permil these trusts for both
residents aod nonresidents,

8till, these domestic asset-protec-
tlon trusts are cantroversial, because
they're stilil largely tntested In cowrt,
especially if the henefieiary lives in a
stale that doesn't allow them. This
year's federal bankrupicy law also
maikes these lrusts less viable as a way
to glield assets from creditors in banlk-
ruplcy situations.

T ali, it's safest to set up an assei-
protection trust before the trip down -
the allar. ARter the vows, squirreling
‘away Jolui property without the other
‘spouse's consent might be considered a
‘Fraudulent transfer. In divorce litiga-
tion, spouses often hire forensic accoun-
tants and other detectives to hunt down
the other party's hididen assets.

% “Planning when pegple are already
married that has the effect of dmdmg
assets willwut e other spouse's con-
sent is immaral, ilegal, wrong and mal-
practice,” says Jay D. Adkisson, a law-
yer and author of a recent book on
agset protection, Yet many peaple stiow
up for asset-protection advice wien it's
{00 late and ihey are aiready in the
nidst of a divorce.,



